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In Armintza, at the date of the electronic signature. 

 

PARTIES 

 

I. On the one hand, BISCAY MARINE ENERGY PLATFORM, S.A., with tax identification number 
A-95671244, a company of Spanish nationality and registered at C/ Atalaia, nº 2, bajo, 48620 
– Armintza (Lemoiz). 

It is represented by Mr./Ms. […], holder of identity card number […], in his/her capacity as […], 
whose legal authorisation as the representative of […] is accredited by virtue of the deed 
granted before Mr./Ms. […], member of the […], of […] […] […] under number […] in his/her 
notarial register. 

This part is hereinafter referred to as “BIMEP” or “the Owner”. 

II. On the other hand, […], with tax identification number […], a commercial company of […] 
nationality and registered at […]. 

It is represented by Mr./Ms. […], holder of identity card number […], in his/her capacity as […], 
whose legal authorisation as the representative of […] is accredited by virtue of the deed 
granted before Mr./Ms. […], member of the […], of […] […] […] under number […] in his/her 
notarial register. 

This part is hereinafter referred to as “[…]” or “the User”. 

 

WHEREBY 

 

I. By order of the Basque Government Directorate of Ports and Maritime Affairs (14 July 2009), 
Ente Vasco de la Energía (EVE) was authorised to occupy the public port area to set up a power 
plant in the new breakwater of Mutriku. 

II. By order of the Director of Energy and Mining of the Basque Government Department of 
Industry, Trade and Tourism (21 July 2008), authorisation and project approval were given to 
the construction of the electromechanical facilities for a wave power plant of public utility in 
the municipality of Mutriku. 

III. On 8 July 2011, EVE commissioned the Mutriku wave power plant (hereinafter, the “Plant”) 
for testing and demonstrating new concepts of air turbines, generators, auxiliary equipment 
and control systems, with a view to speeding up the technological development of marine 
energy to reach the commercial stage. The plant uses oscillating water column (OWC) 
technology and consists of 16 such columns open to the sea below water level, each one 
connected to a turbine with a nominal output of 18.5 kW, thus providing a total installed 
capacity of 296 kW.  

IV. In 2020 the effective transfer of ownership of the Plant to BIMEP took place. 

V. At the time of signing this Contract, the Plant is equipped with the necessary elements to install 
Oscillating Water Column technology renewable marine energy power systems for testing 
purposes, together with components of those systems, ancillary equipment and/or control 
systems. 

VI. In view of the foregoing, […] has expressed interest in making use of particular facilities of the 
Plant and of certain Ancillary Services provided by the Owner, for the purpose of testing a 
prototype of an air turbine. 



 
 

2 

VII. On the basis of the above, the Owner and the User formally enter into this Contract for the use 
of particular facilities of the Plant and of certain Ancillary Services (hereinafter, the 
“Contract”), pursuant to the terms and conditions laid out below. 

 

TERMS AND CONDITIONS 

 

1 Definitions and order of prevalence 

Except as expressly provided otherwise, the following terms and expressions shall have the 
following meaning and scope:  

(i) Infrastructure: the entire set of equipment, components and facilities located on and off 
shore that make up the Mutriku wave power plant owned by BIMEP. A summary and non-
exhaustive outline of the Infrastructure is provided in Section A of Appendix I. 

(ii) Assigned Infrastructure: specific elements of the Infrastructure the Owner assigns for use 
by the User under this Contract. An exhaustive list of this Infrastructure is detailed in 
Section B of Appendix I. 

(iii) Ancillary Services: the set of services and benefits which the Owner puts at the User’s 
disposal under this Contract on an incidental basis, to be able to use and test its Prototype 
in the Assigned Infrastructure. An exhaustive list of these services is provided in Appendix 
II.  

(iv) Office premises: details of these premises and the services provided within them are 
provided in Appendix II. Under this Contract, the Owner authorises the User to use these 
premises. 

(v) Owner: BIMEP. 

(vi) Representative of the Owner: the person duly authorised to represent the Owner in 
dealings with the User. The Owner has appointed […] as its Representative. 

(vii) Representative of the User: the person duly authorised to represent the User in dealings 
with the Owner. The User has appointed […] as its Representative. 

(viii) Licences, permits and authorisations for the Plant: licences, permits and authorisations 
held by the Plant for its operation and which, for the purposes of this Contract, are listed 
below: 

 The Resolution of the Director of Energy and Mining of the Basque Government 
Department of Industry, Trade and Tourism (21 July 2008), authorising and giving 
project approval to the construction of the electromechanical facilities for a wave 
power plant of public utility in the municipality of Mutriku. 

 The Resolution of the Basque Government Directorate of Ports and Maritime Affairs 
(6 July 2009), authorising EVE to occupy the public port area to build a power plant in 
the new breakwater of Mutriku. 

 The Resolution of the Director of Transport Infrastructures (29 September 2016), 
amending the Resolution of 6 July 2009 authorising EVE to occupy the public port area 
to set up a power plant in the new breakwater of Mutriku. 

All such licences, permits and authorisations are attached in Appendix III.  

(ix) Licences, permits and authorisations of the User: all the licences, permits and 
authorisations the User may need for the execution of the Contract other than those listed 
in Appendix III. 
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(x) Prototype: a specific device designed by the User, together with the accessory elements to 
be installed by the User in the Assigned Infrastructure. The Prototype and other elements 
are detailed in Appendix IV. 

(xi) Tests: Prototype testing and exploratory work to be conducted by the User in the Assigned 
Infrastructure within the framework of this Contract. A description of the Prototype and of 
the tests to be conducted is included in Appendix IV. 

(xii) Notice of Commencement: notice by the Owner to the User, in accordance with Clause 3.2 
of these Terms and Conditions, thereby enabling the User to make effective use of the 
Assigned Infrastructure. 

(xiii) Contract documentation: documents which form part of the Contract and which, at the 
time this Contract was signed and notwithstanding any other documents that may be 
generated during the term of this Contract, are as follows: 

a. Licences, permits and authorisations held by the Plant of Mutriku and by the User. 

b. This Contract and its appendices. 

c. The documents to be provided by the User, in accordance with Clause 3.3. of these 
Terms and Conditions. 

 

2 Object of the contract 

2.1 Object of the Contract 

Under this Contract, the Owner provides and consents to the use of the Assigned Infrastructure 
and Ancillary Services by the User, who in turn accepts to use the Assigned Infrastructure and 
Ancillary Services in line with the Terms and Conditions laid out in this Contract. 

2.2 Designated use 

In accordance with this Contract and at its own risk, the User shall only use the Assigned 
Infrastructure and Ancillary Services for: 

 The testing and demonstrating of new concepts of air turbines, generators, ancillary 
equipment and/or control systems. 

 [NOTE: If necessary, please specify which activities will be conducted.] 

 

3 Assigned infrastructure 

3.1 Use of the Assigned Infrastructure  

The User, at its own risk, will be authorised to begin to use the elements of the Assigned 
Infrastructure from the moment it receives Notice of Commencement from the Owner, thereby 
informing it that the facilities are at its disposal. 

Notice of Commencement shall take effect from the moment the User takes receipt of it. 

3.2  Notice of Commencement 

Notice of Commencement shall be filed by the Owner when the following requirements have been 
met: 

(i) The Owner has checked the suitability and adequacy of the documentation required for the 
Notice of Commencement to be filed, in accordance with Clause 3.3 of these Terms and 
Conditions. 
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(ii) The User is in possession of all required authorisations, permits and licences, if any, to 
install the Prototype in the Assigned Infrastructure and to conduct the Tests described in 
Clause 2.2 of these Terms and Conditions. 

If, for reasons attributable to the User, Notice of Commencement cannot be filed by the Owner 
within a maximum forty five (45) calendar days from the day this Contract is signed, the Contract 
may be terminated in accordance with Clause 19 of these Terms and Conditions. 

3.3 Documentation for the Notice of Commencement and for User licences, authorisations 
and permits 

The User shall have a maximum of thirty (30) calendar days from the day this Contract is signed to 
submit the following documents to the Owner: 

(i) A comprehensive report describing the object of the Tests and the licences, permits and 
authorisations required to conduct them. 

(ii) A description of the Prototype and of the equipment to be installed. A description of the 
construction, of the operations for installing and removing the Prototype and a description 
of anticipated/planned operations and maintenance activities, if any. 

(iii) Test plans. Beginning, main actions and end. 

(iv) Human and technical resources, both of the User and external, to be used. 

(v) An Occupational Risk Plan. 

(vi) In connection with occupational risk prevention:  

 A description of the tasks to be performed, with a risk assessment of the activities to 
be conducted and preventive measures to be taken in the Plant. 

 A list of workers taking part in the Tests (name, ID number and post held). 

 EVE Group Health & Safety Certificate – full, duly completed and signed. 

 The preventive organisation model of the company. 

 Training and information certificates of the workers. 

 Medical certificates of all workers. 

 Certified proof that workers have been provided with PPE. 

 If some of the works are subcontracted, certified evidence that the necessary means 

for coordination have been adopted. 

 Workers’ social security contribution forms (TC1 and TC2, the former from last 

month). 

 A copy of the civil liability policy and proof of payment by the company. 

(vii) The corresponding insurance policies as set out in Clause 12.1 of these Terms and 
Conditions. 

Once the Owner has received the Documentation for the Notice of Commencement, the Owner 
will analyse the content of that Documentation within a maximum of fifteen (15) calendar days. 

If the Owner subsequently considers the documentation to be in any way inadequate or divergent 
with the rest of the contract documentation, the Owner may justifiably terminate the Contract in 
accordance with the provisions of Clause 18 of these Terms and Conditions and without this 
implying any right to compensation in favour of the User. However, if the Owner considers the 
defects, omissions or contradictions to be of a minor and/or rectifiable nature, the Owner may grant 
the User a maximum period of fifteen (15) calendar days to correct them.  
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If the Owner gives its approval to the Documentation for the Notice of Commencement, the Owner 
will then indicate to the User which of the Licences, permits and authorisations will be managed by 
the Owner for the reasons described herein. All other Licences, permits and authorisations will be 
processed and obtained by the User. In both cases, the corresponding costs incurred (included 
those of any guarantees that may need to be provided), duties and taxes shall be borne by the User. 

If the Owner needs to issue or submit new guarantees to the relevant authorities to obtain the 
Licences, permits and/or authorisations, the User will provide the Owner with a counter-guarantee 
of the same form and amount. 

The Owner shall assume no liability whatsoever if the competent authorities, regardless of their 
nature, decide not to grant the required Licences, permits and authorisations, in which case the 
Contract will be terminated as established under Clause 19 of these Terms and Conditions. 

The collaboration and verification of the Owner as expressed in this Clause does not exclude, limit 
or exempt the User from its obligation to obtain and maintain in full force all Licences, permits and 
authorisations required for the Tests, throughout the entire period of the Contract. 

3.4 Installation of the Prototype and use of the Assigned Infrastructure  

Having received the Notice of Commencement, the User may assemble and install the Prototype 
and use the Assigned Infrastructure. 

Throughout the entire period of the Contract, up to and including the complete removal and 
dismantling of the Prototype, the User will:  

(i) Keep the Owner informed of all operations it intends to conduct in the Assigned 
Infrastructure, with enough prior notice for due analysis of those intended operations and 
including all corresponding documentation. These operations include, by way of 
illustration, the installation, operation, maintenance, revision, visits to and dismantling of 
the Prototype. 

(ii) Submit in due time to the Owner the details of any type of operations the User intends to 
perform in the Plant. Such details will, as a minimum, include a description of the operations 
themselves, of the equipment required (human and material resources), the weather 
conditions required for the operations to be performed safely, instructions of how to 
perform those operations and, if necessary, a Health and Safety Plan. 

(iii) Allow the presence of the Owner, either directly or through third parties, in the Plant. 

(iv) Not change the location of the elements of its Prototype, or of the elements required for 
Tests, without prior approval of the Owner. 

(v) Follow the instructions given to it by the Owner for performance of the Contract, the 
Contract documentation and/or orders issued by authorities with powers over the 
Infrastructure. 

The User guarantees the Owner that the use to be made of the Assigned Infrastructure and of the 
Ancillary Services, both by its own employees and by subcontracted third parties, will be in 
accordance with the following: 

(i) The Terms and Conditions of this Contract and its Appendices. 

(ii) The obligations and restrictions imposed through the Contract documentation. 

(iii) The conditions established under the legislation applicable at any time to the 
Infrastructure. 

(iv) The requirements and procedures of the manufacturers and suppliers of the equipment 
making up the Infrastructure. 

(v) All and any instructions that may be given to the User by the representative of the Owner. 

(vi) Good use and practice. 
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3.5 Supervision, maintenance and repairs  

The Owner shall be responsible for all maintenance, repair and renovation works required to 
maintain all the Infrastructure and Ancillary Services in good working order throughout the entire 
period of this Contract, thereby ensuring that said Infrastructure and Ancillary Services are used in 
the same conditions as at the beginning of the Contract. 

The User shall be responsible for all maintenance, repair and renovation works required to maintain 
the Prototype in good working order throughout the entire period of this Contract. 

3.6 Inspection and access to the Assigned Infrastructure  

The Owner will have the right to: 

(i) Access the Assigned Infrastructure to carry out, either by itself or through designated third 
parties, all and any inspections it considers necessary. 

(ii) Grant third parties access to the Assigned Infrastructure for any purpose considered as 
necessary to ensure the correct functioning and management of the Infrastructure, its 
safety and its monitoring.  

Under no circumstances will the User have the right to deny or decline to provide access for 
inspection purposes or any other type of visit provided for under this Clause. 

During inspections of the Assigned Infrastructure, the Owner will be responsible for compliance 
with all Health and Safety requirements as applicable to personnel of the User. 

Likewise, the User will provide access to the Assigned Infrastructure and to its facilities to official 
authorities and agencies. 

3.7 Intervention by the Owner in the Assigned Infrastructure and the Prototype 

The Owner will have the right to intervene in the Assigned Infrastructure and the Prototype, 
however and to the extent it considers appropriate, if: 

(i) Such intervention is considered necessary due to meteorological, environmental or other 
such circumstances; and/or 

(ii) Such intervention is considered necessary for performance of the Contract, the Contract 
documentation and/or orders issued by authorities with powers over the Infrastructure. 

If the Owner’s intervention comes about as the direct or indirect consequence of the User’s non-
compliance with the Contract or with instructions it may have been given by the Owner’s 
representative, or of the User’s failure to act in accordance with the Contract and/or those 
instructions, the cost of the intervention will be met in its entirety by the User, without prejudice to 
any compensation that may be payable to the Owner for damages caused by the User. 

 

4 Ancillary services 

4.1 Assignment of the use of the Office premises 

The User will have the right to use the Office premises, with access to the Internet but no telephone 
service. Details of these premises and the services provided within them are provided in Appendix 
II. 

The User will not undertake any type of works which change the structure or arrangement of the 
office premises or any of its facilities or services, however minor that change may be, and will have 
no right to demand from the Owner any type of innovation or improvement. 

On termination of the Contract, the User will remove, at its own expense, all its property from the 
office premises, leaving the premises in exactly the same state as when it entered them. If not, any 
elements left by the User in the Owner’s office premises will revert in benefit of the Owner, without 
entitlement to compensation. 
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The Owner shall not be liable for any robbery, theft or unauthorised entrance into the Office 
premises. The User shall be responsible for ensuring the security of the elements kept inside the 
Office premises. 

The Owner shall maintain right of access to the Office premises at all times for inspection purposes 
to ensure compliance by the User with all obligations undertaken under the Terms and Conditions 
of this Contract or to perform repair, maintenance and/or cleaning works. 

4.2 Information services 

The Owner shall provide the User with the available information on the Assigned Infrastructure and 
its characteristics to enable Tests to go ahead, in line with the content described in Appendix II. 

 

5 Removal and vacation 

On termination of the Contract, and within a maximum of ten (10) calendar days, the User will 
remove and vacate both the Assigned Infrastructure and the Office premises, leaving both in 
exactly the same state as when it entered them, i.e. in perfect state of use and cleanliness and with 
no damage, breakage or modifications of any type. 

The User shall pay the Owner a fine of five hundred (500) euros per day, or part of each day, it delays 
in vacating the Assigned Infrastructure, and of two hundred (200) euros per day, or part of each day, 
it delays in vacating the Office premises. This fine shall accrue automatically and payment of this 
fine will not grant the User any type of additional rights of use. Furthermore, the Owner will have 
the right to claim compensation from the User for damages attributable to the delay. 

In the event of the User failing to remove its facilities and equipment from the Assigned 
Infrastructure and the Office premises within the time period stated in this Clause, the Owner will 
have the right to dismantle and remove them at the User’s expense. The Owner is expressly 
authorised to dispose of said facilities and equipment through a waste management company or to 
sell them to a third party to recoup the costs of dismantling them, any agreed fines or any other 
further damages of any nature. 

 

6 Regulations, permits, licences and authorisations 

In the performance of this Contract, the User undertakes to comply at all times with all relevant 
legislation applicable at any given moment. 

The User shall be responsible for obtaining the User Licences, permits and authorisations, and all 
corresponding costs shall be met by the User. 

Nevertheless, the Owner shall be responsible for processing and obtaining Licences, permits and 
authorisations if and when the Licence, permit or authorisation in question affects, on account of its 
subject matter and/or scope, the Licences, permits and authorisations of the Plant.  

The User acknowledges its collaboration to be essential for the good performance of this Contract, 
as some of the Licences, permits and authorisations will be processed and obtained by the Owner. 
The User will, at all times, act with due diligence and in close collaboration with the Owner to obtain 
the aforementioned specific permits and authorisations, as soon as possible and without delay, 
minimising any impact on the Infrastructure as a whole. 

 

7 User obligations 

The User is responsible for organising, running and developing the Tests, at its own expense, and 
answerable both to the Owner and third parties (including Public Administrative bodies). 
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The Owner shall not be held responsible for any relations between the User and its contractors and 
subcontractors, its customers, its employees and those taking part in the Tests, or between the User 
and any other persons with whom the User enters into relation. The User shall bear sole liability in 
relation to these parties and undertakes to hold the Owner harmless from these relations and any 
claims which may arise from them. 

The User shall take all necessary human and technical measures, and shall ensure provision of all 
required equipment, to comply with the Terms and Conditions of this Contract, and shall pay all and 
any fines, penalties and sanctions arising from non-compliance with this concept, be they of an 
administrative, penal, social, contractual or non-contractual nature. Likewise, the User shall comply 
with all and any obligations imposed on it, holding the Owner harmless from any claims and/or 
damages that may arise on account of non-compliance by the User.  

The User shall be solely liable for any damages or responsibility of any type that may arise from the 
lack of any of the required Licences, permits or authorisations for the performance of this Contract. 
The User exonerates the Owner from any liability which may arise in relation to the aforementioned 
authorisations, licences or permits. 

The User shall be solely responsible for compliance of its contractors and/or subcontractors with 
all applicable occupational health and safety, risk prevention and Social Security regulations, and 
shall hold the Owner harmless in the event of any claims made in relation to labour, Social Security 
and risk prevention regulations. 

 

8 Duration 

8.1 Starting date 

This agreement shall be effective from the moment it is signed, whereupon it will become binding 
for both parties. However: 

(i) The right to use the Assigned Infrastructure will take effect from the moment the User 
receives the Notice of Commencement, as established in Clause 3.2 of these Terms and 
Conditions.  

(ii) The Ancillary Services to be made available for the User are as follows: 

a) Office premises, from the moment the Contract is signed. 

b) Information services, from the moment the Contract is signed.  

8.2 Duration 

The User will have the right to use the Assigned Infrastructure and to receive Ancillary Services for 
[…] ([…]) weeks from the date of Notice of Commencement, even in the event of that notice being 
filed prior to the availability of one or more of the Ancillary Services. 

Notwithstanding the above, the User will have the right to withdraw from this Contract prior to the 
date indicated, provided that:  

(i) It gives the Owner at least two weeks’ notice of its decision to terminate the Contract. 

(ii) It compensates the Owner with the equivalent of 50% of the Fee payable for the period 
remaining to the expiry date of the Contract, as a replacement for damages otherwise due. 

8.3 Extension 

On expiry of the time limit stated in the previous Clause, the Contract may be extended, by common 
agreement, on the basis of conditions freely established by the two parties.  
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9 Non-exclusivety 

It is hereby stated that the signing of this Contract does not confer on the User any type of benefit 
or exclusive rights with respect to the assignment of other spaces of the Infrastructure to third 
parties, including for the development of similar activities to that authorised under this Contract. 

The User undertakes to coordinate with all other users of the Infrastructure and to respect and 
comply with the orders and instructions of the Owner to reconcile and enable the shared and 
simultaneous use of the Infrastructure. 

 

10 Bank guarantee 

To ensure the proper fulfilment of obligations under this Contract, the User will submit to the 
Owner a joint and several guarantee, with an express waiver of rights and benefits of order, 
excussio and division and payable on first demand, of 50% of the Fee ([…] euros). 

In the event the guarantee needs to be effected, either totally or partially, the User shall be 
compelled to submit a new guarantee for the total sum indicated in this Clause of the Terms and 
Conditions of the Contract. Non-compliance with this condition within ten (10) calendar days will 
grant the Owner the right to terminate the Contract on the grounds of breach of Contract 
attributable to the User. 

The guarantee will be released back to the User sixty (60) days after the expiry date of the Contract 
and after the User has vacated the Assigned Infrastructure and ceased to use the Ancillary Services.  

 

11 Fee and form of payment 

11.1 Fee determination  

In return for the use of the Assigned Infrastructure and Ancillary Services, the User will pay the 
Owner a total of […] ([…]) euros for […] weeks of use of said Assigned Infrastructure and Ancillary 
Services (hereinafter, the “Fee”).  

The previously stated amount is exclusive of Value Added Tax (VAT) and of any other tax payable 
by the User if applicable.  

11.2 Accrual and form of payment  

The Fee shall be paid as per the following milestone dates:  

(i) On receipt by User of Notice of Commencement: 50%. 

(ii) Half way through the Test period: 25%. 

(iii) At the end of the Test period: the remaining 25%. 

Within the first five (5) days of reaching the milestone payment dates outlined above, the Owner 
shall submit to the User an invoice detailing the days of use of the Assigned Infrastructure and the 
Ancillary Services provided. Expenses and costs for which the User is liable under the Terms and 
Conditions of this Contract shall be added to each invoice. 

The amounts payable to the Owner shall be paid by the User within thirty (30) days of receipt of 
invoice. 

Payment shall be made by bank transfer to the account specified by the Owner. Any delay in 
payment on the User’s part shall be subject to interest on arrears at the 12-month Euribor rate, or 
the rate that replaces it, plus five (5) points on the amount in arrears calculated from the payment 
due date until the payment is made, without prejudice to the penalties applicable under the Terms 
and Conditions of this Contract. 
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11.3 Penalties 

All penalties applicable under this Contract shall be invoiced by the Owner to the User within thirty 
(30) days of the event which triggered the penalty. All such invoices shall be paid within thirty (30) 
days of receipt of invoice. 

The Owner has the right to effect payment of penalties by effecting, either partially or wholly, the 
guarantee lodged in line with the Terms and Conditions of this Contract.  

 

12 Insurance 

12.1 Insurance  

To cover potential damage incurred by the Owner or third parties whilst using the Plant and in the 
course of assembly and dismantling operations, the User will contract a Civil Liability insurance 
policy clearly stating the activity to be rolled out and covering: 

(i) Operational liability 

(ii) Employers’ liability 

(iii) Products / Completed Operations liability  

Without losing its third party status, BIMEP shall be named as additional insured in the policy.  

For the Civil Liability insurance the limit of 1,000,000 euros shall be stablished for claims covered 
by Employers’ liability, where the test site will be included as additional insured. 

In any case, damages will be borne by the User in the amount of the excess payable under the 
insurance policies, if damage costs exceed the limits established in the different insurance policies 
and for those goods and risks not covered under those same policies. 

Similarly, the User shall, as a minimum, maintain Compulsory Public Liability Insurance on and for 
all vehicles used in the execution of the Contract and subject to the Use and Circulation of Motor 
Vehicles Act. 

Finally, the lessee company shall ensure all people intervening in the implementation of the 
Contract are registered in the Social Security administration and shall comply with Life and 
Accident Insurance demands as established under the different sectoral agreements applicable to 
those people. 

12.2 Proof of policies 

In order to verify compliance with the obligations laid out in this Clause of the Terms and Conditions 
of this Contract, the User, when so requested, shall submit to the Owner a copy of the policy and 
proof that the corresponding premiums have been paid. 

 

13 Documentation 

As research facilities, the use of this Infrastructure involves a series of additional obligations for 
users, with a view to ensuring a continuous channel of communication with the Owner and thereby 
enabling all knowledge and information which may be generated to be commonly pooled. 

These obligations are as follows:  

(i) Work schedule. 

Every three months (if the test period exceeds that length of time), the User shall submit to 
the Owner the work schedule and any other documents and information which effectively 
and significantly update, modify or affect the documentation submitted to the Owner as 
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established under Clause 3.3 of these Terms and Conditions and the information contained 
in the Contract documentation. 

(ii) Access to information. 

The User shall permit the Owner access to information and documentation in relation to the 
performance of this Contract and which may be necessary to verify compliance with the 
Contract and the safety of the Infrastructure. 

(iii) Activity and incident reports. 

Every three months (if the test period exceeds that length of time), and no later than seven 
(7) days after the end of the previous 3-month period, the User shall submit to the Owner an 
activity and incident report. 

The User shall immediately inform the Owner of any incident arising in relation to the 
Prototype, the Infrastructure, the Ancillary Services provided and/or any other goods or 
properties owned by third parties or by the Owner. 

 

14 Intellectual or industrial property 

The User hereby represents and warrants before the Owner that it holds all the necessary rights to 
conduct the Tests on the Prototype and pledges not to infringe or violate any intellectual or 
industrial property rights of others over the term of this Contract. 

The User shall hold the Owner harmless from and against any claims, liabilities, obligations, losses, 
costs, damages, expenses or delay attributable to an effective (or alleged) breach of any intellectual 
or industrial property of third parties in connection with the use of the Assigned Infrastructure and 
the Ancillary Services. 

The signing of this Contract does not imply any assignment between the Parties of brands, 
trademarks, initials, logos or any other industrial or intellectual property rights. Any use of such 
rights outside of the provisions of the Terms and Conditions of this Contract requires the express 
agreement of the Parties. 

 

15 Contract suspension and modification 

15.1 Suspension of the term of the Contract 

The term of the Contract may be suspended in the light of causes not attributable to the User (such 
as emergencies, heavy swell, long-lasting storms or similar circumstances) and which impede the 
User from using the Assigned Infrastructure. 

The User shall request suspension of the Contract within a maximum of five (5) calendar days 
following cessation of the cause. Non-compliance with this condition shall be understood as the 
User waiving its right to request suspension of the term of the Contract. 

The Owner, after due and reasoned assessment of the concurrent circumstances, will decide 
whether the cause is attributable or not to the User or whether it can be explained by one or 
another of the circumstances mentioned in this Clause. If the latter is the case, the Owner will duly 
inform the User of the decision to suspend the term of the Contract. Under no circumstances shall 
the suspension of the term of the Contract exceed two (2) weeks. 

Suspension of the term of the Contract shall trigger suspension of the accrual of the Fee for the 
same period. 

At the end of the period of suspension, or on cessation of the cause of the suspension (whichever 
occurs first), the term of the Contract (together with the accrual of the Fee) shall resume from the 
point in time when it was suspended. 
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15.2 Modification of the Contract 

The Owner reserves the right to modify the Contract in the event of changes: 

(i) To the regulations, where such changes substantially affect the cost of providing the 
Ancillary Services and/or the use of the Assigned Infrastructure. 

(ii) To the Licences, authorisations, and permits of the Plant and/or the User, where such 
changes substantially affect the technical and/or economic conditions stipulated in this 
Contract. 

Any such modifications shall be made in writing and their financial consequences commonly agreed 
to. Lack of agreement between the two Parties shall be deemed cause for Contract termination, 
with no right to any type of compensation for Contract termination being granted to either Party. 

 

16 Costs and charges 

The User shall bear sole responsibility for all costs and charges which: 

(i) The User is contractually obliged to meet, as well as those not explicitly incurred by the 
Owner. 

(ii) In accordance with applicable legislation, are imputable to the User on account of using the 
Assigned Infrastructure and the Ancillary Services. 

With respect to the specific costs of the Office premises, no phone service is available, and the 
Internet connection, power consumption, heating and water costs are to be met by the Owner. 

 

17 Penalties 

The Owner will have the right to impose penalties on the User. No one penalty shall exceed the 
amount of 5% of the Fee, and the joint sum of penalties shall not exceed 20% of the Fee, for 
defective or late performance of the User’s obligations.  

To apply penalties, the Owner shall submit to the User support documentation justifying the 
penalty and describing the User’s specific non-compliance with, or late or defective performance of, 
its obligations as set out under the Terms and Conditions of this Contract, as well as the amount of 
the penalty. 

In addition to the penalty, the Owner shall have the right to claim compensation from the User to 
cover any damages suffered by the Owner as a consequence of the User’s specific non-compliance 
with, or late or defective performance of, its obligations. 

 

18 Inability to comply 

If for any reason the User finds itself in a position in which it is not able to fulfil its obligations agreed 
to under the Terms and Conditions of this Contract, the User shall inform the Owner accordingly as 
soon as this situation arises and shall bear all and any possible additional costs and damages the 
Owner may incur on account of this situation. 
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19 Termination of contract 

19.1 Grounds for termination 

The following will be considered as grounds for the termination of this Contract, without prejudice, 
as the case may be, to the right of the Party who has complied with the Contract to demand its 
performance:  

(i) Death or supervening incapacity of one or another of the Parties or termination of the legal 
status of the User. 

(ii) Mutual agreement between the Owner and the User. 

(iii) Delay in compliance with deadlines by the User or the Owner. 

(iv) Expiry of the deadline. 

(v) A delay in excess of two (2) months in payment by the User. 

(vi) In general, non-compliance with any of the obligations agreed to under the Terms and 
Conditions of this Contract. 

(vii) Non-submission of the documentation described in Clause 3.3 of these Terms and 
Conditions, or failure to file Notice of Commencement within thirty (30) calendar days from 
the date this Contract is signed. 

(viii) All other causes of termination established in this Contract. 

(ix) Expiry of the Licences, permits and authorisations of the Plant, or failure on the User’s part 
to obtain the corresponding licences, permits and authorisations enabling it to carry out the 
Tests. 

(x) Withdrawal by the User, thereby triggering early termination of the Contract pursuant to 
the conditions established in Clause 8.2 of these Terms and Conditions. 

(xi) A lack of agreement between the Parties regarding the financial consequences of the 
modifications as set out in Clause 15.2 of the Terms and Conditions of this Contract. 

In the event of termination attributable to non-performance, the Party in compliance shall inform 
the non-performing Party of said non-performance as soon as it occurs. The Contract shall then be 
automatically terminated if the non-performing Party has not begun to correct the non-
performance within a maximum seven (7) calendar days following the date of notification, or if the 
corrective actions have not been completed within a maximum twenty (20) calendar days following 
the date of notification. 

19.2 Consequences of termination 

Contract termination on any of the grounds outlined in Clause 19.1 will, in such cases, grant the 
Party in compliance the right to compensation for corresponding damages. 

If non-performance is attributable to the User, Contract termination will in any event entail the loss 
of the guarantee lodged for the proper execution of this Contract. This does not preclude any 
compensation the Owner may have the right to for damages caused by the User. 

Notwithstanding the above: 

(i) In the event of termination due to cause (ix) of Clause 19.1 and attributable to the Owner, 
the User shall have no right to claim any type of compensation from the Owner, and the 
Fees paid up to and including that moment in time shall continue to be held by the Owner 
with no possibility of them being recovered by the User. However, the User will have the 
right to exercise its rights with the awarding authorities.  

(ii) In the event of termination due to cause (x) of Clause 19.1, the User shall pay the penalty 
pursuant to the conditions established in Clause 8.2 of the Terms and Conditions of this 
Contract as a replacement for damages otherwise due. 
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(iii) Termination due to cause (xi) of Clause 19.1 shall grant no right to either Party to claim 
damages arising from Contract termination. 

 

20 Assignment 

20.1 Transfer by the User 

The User is not permitted to assign or transfer, either wholly or partly, the rights and obligations 
arising from this Contract without the prior written permission of the Owner. 

To this end, any changes, direct or indirect, to the shareholding structure or composition of the User 
shall be considered as a transfer. 

20.2 Transfer by the Owner 

The Owner has the right to freely transfer, either wholly or partly, the rights and obligations arising 
from this Contract.  

 

21 Processing of personal data 

Processing of personal data shall be understood as covering all those operations and technical 
procedures, of an automised nature or otherwise, which enable data to be collected, recorded, 
retained, prepared, modified, blocked and/or cancelled, as well as data connections arising from 
communications, enquiries, interconnections and transfers which affect any type of information 
pertaining to identified or identifiable natural persons. 

In the event the Contract involves processing personal data or access by the User or its team to data 
of this nature, the following conditions will apply: 

(i) The User shall process the data exclusively in accordance with the instructions of the data 
controller. 

(ii) Personal data subject to processing shall be used only and exclusively for the fulfilment of 
the purpose of the Contract, and shall not be used for any purpose other than that. 

(iii) No personal data processed as a consequence of this Contract shall be made accessible to 
third parties, unless legally required. To this effect, the User undertakes not to reveal, 
transfer, disclose or pass on said data, or files created with the data, whether orally or in 
writing, in paper form, by electronic means or by computer, not even for display purposes, 
to any third parties. 

(iv) The User and all persons involved in the object of this Contract are obliged to observe 
confidentiality under Article 5 of the Organic Law 3/2018, of December 5, on Protection of 
Personal Data and Guarantee of Digital Rights. This obligation shall remain in force after 
the Contract has expired, whether said expiry of Contract be on the grounds of completion 
or termination.  

(v) The User undertakes to adopt all technical, administrative and organisational measures to 
ensure the security of all and any personal data processed for the fulfilment of the purpose 
of the Contract. 

a) In this respect, the User shall submit to the Owner, prior to the commencement of the 
works, a list with the names, surnames, functions and workplace of all persons with 
access to personal data. If, in the course of the performance of the Contract, persons 
need to be recruited or laid off, the User will submit a new list within a maximum seven 
(7) calendar days of the occurrence of this event. Both the User and all persons 
appearing on those lists shall formally undertake in writing to be bound by their duty 
of professional secrecy with respect to all data processed. 
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b) The User undertakes to implement security measures in relation to all data-processing 
centres, premises, equipment, systems and programmes which may be used in the 
performance of this Contract. 

c) On completion of the object of this Contract, all computer storage media must be 
returned and all files containing personal data must either be destroyed or deleted by 
the User. The files will be destroyed in such a way as to render their recovery 
impossible. Official documented verification of the return and/or destruction of the 
files shall be provided by the Representative of the User and by the Works Director, 
certifying this to be the case. 

(vi) The Owner reserves the right to inspect compliance with security measures established 
and to adopt, where considered necessary, all and any required corrective actions. 

 

22 Confidentiality 

22.1 Confidential information 

Unless otherwise specified in this Contract, all information of a personal, contractual, banking, 
technical and/or commercial nature to which the Parties may have access, or which may be 
communicated by one Party to the other, irrespective of whether this information was accessed or 
communicated before or after this Contract was signed, in relation to the preparation and/or 
performance of this Contract, shall be considered as confidential and used exclusively for the 
purposes of the Contract (hereinafter, “Confidential Information”). 

The Parties undertake to keep all Confidential Information secret and not to make it accessible to 
third parties without the prior written consent of the other Party. 

Obligation to secrecy as established in this Clause will be waived: 

(i) When confronted with any type of administrative or judicial requirement or legal 
imperative or, in general, for those people with the right to access Confidential Information. 

(ii) If the Confidential Information is in the public domain. 

(iii) If the Confidential Information was known prior to the negotiation of the Contract. 

(iv) If the Confidential Information has been received from third parties without duty of 
confidentiality being applicable to it. 

(v) If the Party from which the information originates has given its prior written consent for 
the information to be made accessible. 

For the purposes provided in this Clause, the User states cognisance of the status of the Owner as 
a public company of the Basque Government, and that the implications of this include, but are not 
limited to, transparency obligations, access to public information and good governance, as well as 
being subject to audit and control by various public bodies and institutions. 

22.2 Obligations of the Parties 

Under this Contract, the Parties undertake: 

(i) To limit to the absolute minimum the number of people with access to Confidential 
Information; 

(ii) To keep all Confidential Information secret and not disclose it to any natural or legal person 
other than the members of their team, and to ensure no third parties become privy to 
Confidential Information even through acts of negligence (it being understood, in this case, 
that the Parties assume the risk of theft, misplacement or loss of Confidential Information, 
such that Confidential Information received by third parties on any of these grounds shall 
be considered as negligence attributable to that Party); 
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(iii) Not to reproduce, transform or, in general, make use of Confidential Information other than 
for due performance of the Contract; 

(iv) To inform their team of the secret nature of the Confidential Information, securing from 
them a similar undertaking in writing and doing whatever is necessary for them to comply 
with that commitment;  

(v) To keep the existence and content of the Contract confidential and not to disclose this to 
any third party; and  

(vi) To compensate the Party in compliance for any damage that may arise directly or indirectly 
from non-compliance with the obligations assumed under this Contract.  

22.3 Ownership 

All and any Confidential Information disclosed by the Owner to the User shall remain the sole 
property of the Owner, and all and any Confidential Information disclosed by the User to the Owner 
shall remain the sole property of the User. 

Both the Owner and the User shall immediately return any Confidential Information they may have 
when requested to do so by the other Party. 

22.4 Duration 

Unless one of the Parties expressly authorises the other to the contrary, confidentiality shall be 
maintained both during the performance of this Contract and subsequently for a period of five (5) 
years following the completion or early termination of the Contract. 

On expiry, for whatever reason, of this Contract, the Parties shall: 

(i) Return to each other all and any material, unless one of the Parties orders the other to 
destroy that material, containing Confidential Information, without keeping any copies, 
extracts or reproductions, either as a whole or in part, of that Confidential Information. 

(ii) Not use, or disclose to third parties, or use for their own benefit, any Confidential 
Information obtained under this Contract. 

22.5 Non-compliance 

The Owner and the User, as the case may be, shall be liable for any non-compliance with the 
obligations as established in this Clause, even in the event of said non-compliance being attributable 
to one of the members of their team, and shall compensate the Party in compliance for any damage 
that may arise directly or indirectly from non-compliance with the obligations established in this 
Clause. 

Breach of the duty of confidentiality shall be just cause for termination of the Contract. 

 

23 Notifications 

23.1 Method 

Correspondence between the Parties in relation to this Contract shall be conducted either by postal 
or electronic mail (e-mail) or by fax. In the latter case, messages shall be deemed valid and binding 
only when the fax number which appears on the message corresponds with the declared fax number 
of the counterpart and when the original correspondence bears the signature of a Representative 
of the counterpart.  

23.2 Addresses 

Addresses and contact details of the Parties are shown below: 

The Owner:  

(i) Address: C/ Atalaia, nº 2, bajo. 48620 Armintza, Bizkaia. 
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(ii) F.A.O.: […] 

(iii) Fax: 94 687 98 31 

(iv) Email: […] 

The User:  

(i) Address: […] 

(ii) F.A.O.: […] 

(iii) Fax: […] 

(iv) Email: […] 

23.3 Change of address 

All and any correspondence sent to the above addresses shall be understood as correctly sent, 
unless the receiving Party has previously notified the other Party by registered mail of a change of 
address. 

 

24 Integrity of the contract 

If any of the Clauses of this Contract, or the application of them to any person or circumstance, are 
deemed, either partly or wholly, to be invalid or ineffective, that invalidity or ineffectiveness shall 
not affect the rest of the provisions established under the Contract, all of which shall remain in force 
and the declared Clause shall be considered to have been excluded. 

 

25 Acknowledgement by notary public 

This Contract is drawn up as a private document. However, both Parties may agree to its 
acknowledgement by notary public at any time. 

 

26 Applicable law 

This Contract will be governed by Spanish Law. 

 

27 Dispute settlement and jurisdiction 

27.1 Settlement of disputes by mutual agreement 

The Parties will negotiate in good faith and make their best efforts to settle any disagreements, 
disputes, controversies or claims of whatever nature arising from or related to this Contract within 
fifteen (15) calendar days from the date the dispute arose. 

27.2 Dispute settlement  

If disputes cannot be settled as established in Clause 27.1, the Parties shall be subject, expressly 
waiving any other jurisdiction that may apply, to the Courts and Tribunals of Bilbao for any dispute 
directly or indirectly arising out of, or related to, or in connection with, this Contract, including 
issues related to its existence, validity, effectiveness, interpretation, performance, settlement or 
termination. 

As an expression of consent, the Parties will electronically sign the original copy, thereby 
formalising to one effect this Contract at the place and on the date indicated above. 

mailto:ytorre@bimep.com


 
 

18 

 

 

 

BIMEP 

P.p. 

 […] 

P.p. 

 

 

 

 

  

[…]  […] 

 

 



 
 

 

APPENDIX I  

SECTION A: INFRASTRUCTURE OF THE MUTRIKU PLANT 

 

The equipment and elements that are part of the Infrastructure are described below and therefore 
they are not available for the User: 

- 16 chambers open to the sea and below its level allowing the wave comes in and out. 

- 16 Wells-type turbo-generators and 18.5 kW power output, 2.83 meters high and 1.25 
meters of maximum width and approximately 1,200 kg. Each turbo-generator group, which 
is vertically arranged, has a butterfly valve at its bottom to isolate the chamber if necessary, 
electrically driven by a motor reducer and equipped with counterweight, so that, in the event 
of connection failure with the power grid the valve automatically closes. 

- 16 variable frequency drives that each one controls a turbo-generator and also converts the 
AC power generated by the turbo-generator into DC power. This equipment is connected as 
seen in the B22392-PE-05 single-line scheme. 

- 2 regenerative units, 1 for each group of 8 turbo-generators, which convert 700 V DC into 
460 V AC. 

- 1 transformer of 400 kVA and 13,200/460 V to supply the generated energy into power grid, 
protection and measurement cells according to the B22392-PE-07 single-line scheme and 
B22392-PE-03 implantation of control building and transformation centre equipment layout. 

- Autotransformer with 400 V and 50 kVA output for auxiliary services. 

- Control room. 

- Warehouse/storage room. 

- Communication networks: 

1. Main network, through which all the elements of the installation are communicated, 
consisting of two networks: 

a. CTNet bus where the information is transferred between drive and 8 fieldbus 
headers (Beckhoff). 

b. Ethernet network through which information flows between drives, 
regenerative units and servers. 

2. Secondary network, for researchers: 
c. Ethernet network for research and Testing purposes, connecting the test 

position with the Office. 

 

 



 
 

 

 

B22392-PE-05 single-line scheme



 
 

 

 

B22392-PE-07 single-line scheme 



 
 

 

  

Control building and transformation centre equipment, B22392-PE-03 



 
 

 

SECTION B: INFRASTRUCTURE ASSIGNED TO THE USER 

 

From the Infrastructure described in Section A), under this Contract, the Owner makes available to 
the User only and exclusively the elements described below, with a limiting and exclusive purpose 
of any other not expressly mentioned below: 

 

- The available location shall be that corresponding to the position […]. 

- 750 mm diameter orifice connected to the air chamber of the characteristics indicated in 
the figure below. 

- Butterfly valve and a motor reducer to open or close it. 

- Power grid connection point (input transformer) at 460 V. 

- Power intake at 400 V and limited power for ancillary services. 

- Freshwater intake. 

- Sensors available at the moment. 

 
Flange detail for 750 mm orifice  



 
 

 

APPENDIX II 

ANCILLARY SERVICES 

 

The Owner shall provide the User only and exclusively the Ancillary Services described below, with 
a limiting purpose: 

a) Office premises: 

- Transfer of use of Office premises in the Mutriku Plant, with the Internet access but 
without telephone. 

- Use of WC. 

b) Information services: 

- The Owner shall provide the User with all available information that is useful and 
necessary to facilitate the Tests. 

 

 

Layout of Office premises at the Mutriku Plant 



 
 

 

APPENDIX III 

PLANT LICENCES, PERMITS AND AUTHORISATIONS 



 
 

 



 
 

 



 
 

 



 
 

 

 

 



 
 

 



 
 

 



 
 

 



 
 

 



 
 

 



 
 

 

 

 



 
 

 

 

 



 
 

 



 
 

 



 
 

 



 
 

 



 
 

 

 

 



 
 

 

APPENDIX IV 

DESCRIPTION OF THE PROTOTYPE AND THE TESTS TO BE CONDUCTED 

 

 

[To be written by the User] 


